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Presenter

Patent attorney (EP, NL), Certified Formalities Officer (NL)

Fireball Patents (NL)

Pete Pollard has worked as a patent attorney for
many years in industry and private practice.

In April 2017, he started his own patent firm focussing
on patent service for startups and SME's. He has been training patent 

attorneys and formalities officers in patent law for almost 15 years, 
specialising in PCT and exam preparation. He is also the author of PCT 
reference PCT.App, available as a book or online.
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attorney-at-law in Germany and France in the field of patent litigation

Masters of Law from Paris-I Panthéon Sorbonne, LL.M from the 

University of California in Berkeley with certificate in Law & Technology 

Emmanuelle Tang
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Patent examiner in Dir 1218 (ICT)
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Engineering Degree at the ENAC
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Member of the CII Guidelines drafting group

Erik Veillas 
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ÁFiling of sequence listings: entry into force of WIPO Standard ST.26 on 

1 July 2022

ÁPCT Direct service
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PCT Contracting States (156)  

Most recent PCT members:

JM, 10 Feb 2022

IQ, 30 April 2022

CV, 6 July 2022

Venezuela, Pakistan,

Democratic Republic of Congo 

and Argentina are not PCT 

Contracting States. 

Source: www.wipo.int/pct/en

USA

21.4%

EPC

22.2%

Japan

18.1%

China

25.1%

Rep. Korea

7.5%

http://www.wipo.int/pct/en
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PCT applications for top 20 ROs (2021)

Source: PCT Yearly review 2022
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Distribution of PCT applications

by region and origin, 2021

Source: PCT Yearly Review  2022 
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The EPO leading as ISA in 2021

International Search Reports

established in 2021

Origin of Search Copies by ROs

received by ISA/EP in 2021

EPO

29.1%
78 989 ISRs

JPO 17.9%KIPO

10.4%

CNIPA

27.3%

Others

6.5%

USPTO

8.7%

RO/EP

38.5%

RO/IB

10.4%

RO/JP

0.5%

RO/US

27.6%Others

2.4%

Other European

ROS

14.4%
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Supplementary International Search Reports

Source: PCT Yearly Review  2022 
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The EPO leading as IPEA in 2021

International Preliminary Examination 

reports established in 2021

Origins of Demands by ROs

received by IPEA/EP in 2021

EPO

54.6%

5 321 IPERS

JPO

16%

KIPO

1.4%

CNIPA

4.2%

Others

13.9%

USPTO

9.9%
RO/EP

60.2%

RO/IB

10.5%

RO/JP

0.1%

RO/US

10.6%

Others

1.6%

Other European

ROS 17%
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ÁR. 20.5bis PCT: adopted by PCT Union Assembly in 2019; entered 

into force on 01.07.2020

ÁBackground: different interpretation of R. 20.5 PCT among receiving 

Offices ï'truly' missing vs erroneously filed

ÁNow clear differenciation between these two situations: increased 

legal certainty

ÁR. 20.5bis PCT allows the applicant to correct an erroneously filed 

element or part of the international application

History and context
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Definitions:

Ą Erroneously filed element: the whole description or the full set

of claims

Ą Erroneously filed part: part of the description, part of the claims

or part of the drawings (including all drawings)

History and context

R. 20.5bis PCT
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ÁReceiving and designated Offices had the possibility to file a 

notification of incompatibility: 

Ą if the incorporation by reference of a correct element or part is not 

compatible with their national law

Á 10 receiving Offices notified incompatibility under R. 20.8(a-bis) PCT: 

CL, CU, CZ, DE, EP, ES, FR, ID, KR, MX

Á 11 designated Offices notified incompatibility under R. 20.8(b-bis) 

PCT: CL, CN, CU, CZ, DE, EP, ES, ID, KR, MX, TR

Á Updated information may be found at: 

https://www.wipo.int/pct/en/texts/reservations/res_incomp.html

Incompatibility with national law: overview

R. 20.5bis(a)(ii) and (d) PCT 

R. 20.8(a-bis) and (b-bis) PCT

https://www.wipo.int/pct/en/texts/reservations/res_incomp.html
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ÁThe EPO filed a notification of incompatibility as receiving and 

designated Office: 

Ą incompatibility with R. 56 EPC

Ą inc. by reference of correct element or part not possible

ÁHowever, no impact on file processing by the EPO as ISA

Ą search in principle based on correct element or part

ÁOn 01.11.2022 entry into force of new R. 56a EPC:

Ąwithdrawal of the notification of incompatibility

ĄR. 20.5bis PCT fully applicable at the EPO for international 

applications filed on or after that date

Ą Additional information will be published in the Official Journal 

during summer 2022

Incompatibility: procedure before the EPO

R. 20.5bis(a)(ii) and (d) PCT 

R. 20.8(a-bis) and (b-bis) PCT

R. 56 EPC

OJ EPO 2020, A81

OJ EPO 2022, A3
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Procedure before the EPO as RO ï

until 31.10.2022
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Procedure before the EPO as RO ï

as of 01.11.2022
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Ǐno
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RAISE HAND
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Practical example: procedure before the 

EPO as RO

Would your request for incorporation by reference be processed by the 

EPO as RO under R. 20.5bis(d) in both cases?

ÁApplicant files international application 

with RO/EP on 31.10.2022

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims requested

(R. 20.5bis(d) PCT)

Example 1: Incorporation by 

reference (R. 20.5bis(d))
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Ǐyes

S no
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Answer

ÁApplicant files international application 

with RO/EP on 31.10.2022

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims requested

(R. 20.5bis(d) PCT)

ĄRequest not processed by the EPO 

as RO. Int. application transmitted to 

the IB as RO, if the applicant so 

authorises.

Example 1: Incorporation by 

reference (R. 20.5bis(d))
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Practical example: procedure before the 

EPO as RO

Would your request for incorporation by reference be processed by the 

EPO as RO under R. 20.5bis(d) in both cases?

ÁApplicant files international application 

with RO/EP on 01.11.2022

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims requested

(R. 20.5bis(d) PCT)

Example 2: Incorporation by 

reference (R. 20.5bis(d))
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S yes

Ǐno
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ÁApplicant files international application 

with RO/EP on 01.11.2022

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims requested

(R. 20.5bis(d) PCT)

ĄRequest assessed by the EPO

as RO

Example 2: Incorporation by 

reference (R. 20.5bis(d))
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The notification of incompatibility had no impact on the procedure before 

the EPO as ISA 

Ą Procedure remains unchanged after the withdrawal of the notification 

of incompatibility

Procedure before the EPO as ISA

OJ EPO 2020, A81
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Procedure before the EPO as ISA
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Procedure before the EPO as ISA



= yes

Ǐyes

Ǐno

European Patent Office

RAISE HAND
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Practical example: procedure before the 

EPO as ISA

Would the search in these cases be based on the correct claims?

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims accepted by the RO

(R. 20.5bis(d) PCT)

ÁISA/EP notified after the start of the 

search and additional fee not paid

ÁInternational applications contains 

wrong claims

ÁCorrection accepted by the RO

(R. 20.5bis(c) PCT) ïshift of filing date

ÁISA/EP notified after the start of the 

search and additional fee not paid

Example 3: Example 4:
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Ǐyes

S no
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Answer

ÁInternational application contains 

wrong claims

ÁIncorporation by reference of the 

correct claims accepted by the RO

(R. 20.5bis(d) PCT)

ÁISA/EP notified after the start of the 

search and additional fee not paid

ÁInternational applications contains 

wrong claims

ÁCorrection accepted by the RO

(R. 20.5bis(c) PCT) ïshift of filing date

ÁISA/EP notified after the start of the 

search and additional fee not paid

Example 3: Example 4:
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ÁThe notification of incompatibility had no impact on the procedure 

before the EPO as SISA and IPEA:

Ą The procedure remains unchanged after the withdrawal of the 

notification of incompatibility

ÁEPO as IPEA:

Ą International preliminary examination is based on the correct 

element or part if the international search itself is based on correct 

element or part

ÁEPO as SISA:

Ą Supplementary international search is based on the correct element 

or part if the international search itself is based on correct element 

or part

Procedure before the EPO as SISA and IPEA
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The EPO as designated office: scenarios

R. 20.5bis(a)(ii) and (d) PCT 

R.20.8(b-bis) PCT

R. 20.8(c) PCT

OJ EPO 2020, A81Corrections accepted by RO under Rule 

20.5bis(b) or (c) PCT

ÁCorrections are effective before the EPO as 

designated Office

ÁEither there is no change of the filing date 

(20.5bis(b) or there is no change of the content 

of disclosure as filed  (20.5bis(c)) PCT

Corrections accepted by RO under Rule

20.5bis(d) PCT: 

Á incorporation by reference

Á no shift of filing date in international phase

Notification of incompatibility

Corrections are not effective before the EPO 

as designated Office under Rule 20.8(c) PCT 

After withdrawal of not. of incompatibility:

ÁFor int. applications filed until 31.10.2022: 

corrections still not effective (irrespective of 

the date of entry)

ÁFor int. application filed on or after 

01.11.2022: incorporation by reference 

will be effective

Rule 20.5bis(b) or (c) PCT Rule 20.5bis(d) PCT

After withdrawal of not. of incompatibility:

Procedure unchanged



European Patent Office 30

VPossibility to correct an erroneous filing under the PCT since 

01.07.2020  

VEPO as RO and DO filed a notification of incompatibility with regards 

to the possibility to incorporate by reference a correct element/part

VWithdrawal of not. of inc. for int. application filed on or after 

01.11.2022

VEPO as RO: requests for incorporation by reference will be assessed 

for international applications on or after 01.11.2022

VEPO as ISA: no impact of the not. of inc.: in principle, search based 

on correct element or part (procedure unchanged after withdrawal)

VEPO as DO: corrections accepted by RO as incorporation by 

reference will be effective for international applications filed on or

after 01.11.2022.

Wrap-up
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ÁStatus update on PCT: facts and figures

ÁIncorporation by reference

ÁFiling of sequence listings: entry into force of WIPO Standard ST.26 on 

1 July 2022

ÁPCT Direct service

ÁCentralised Fee Payment services

Content
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ÁThere are two types of biological sequences:

īNucleic acid sequence: succession of bases indicating the order of 

nucleotides forming alleles within DNA/RNA.

īAmino acid sequence: arrangement of amino acids.

E.g. a protein or peptide.

ÁIn patent applications in the field of biotechnology, biological 

sequences are an important means to describe the invention and 

satisfy the sufficiency of disclosure requirement.

The role of biological sequences in

patent applications

Art. 5 PCT

Art. 83 EPC

5' GATC-ATACGCACT-ATACGCACT-ATACGCACT-ATACGCACT-GTAC 3'

5' GATC ATTTTTTAT ATTTTTTAT ATTTTTTAT ATTTTTTAT GTAC 3'

5'-tagttcattgactaaggctccccattgactaaggcgactagcattgactaaggcaagc-3'

Met-Gly-Ala-Ile-Pro-Asp-Val-Lys-Arg-Ala-Cys-Trp 
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ÁSequences of nucleotides or of amino acids disclosed in an 

international application must be presented as a sequence listing. 

ÁUntil 30 June 2022, a sequence listing must be presented:

īas a separate part of the description (separate heading 'Sequence 

Listing');

īin a specific format: WIPO Standard ST.25 

īin electronic format in TXT format (strongly recommended); or

īin PDF / paper if the remaining part of the application is on paper. 

īIf filed on PDF or paper, ISA/EP will invite you to:

īfurnish a sequence listing in TXT format for the purposes of the 

international search  

īpay the late furnishing fee (245 euros).

īfile a statement that the TXT sequence listing does not go beyond 

the disclosure of the IA as filed.

Presentation of sequences of nucleotides or

amino acids in ST.25

Rule 5.2 PCT

Rule 13ter.1 PCT
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ÁStandard ST.25 is not aligned with the requirements of public 

databases 

īObsolete feature keys and qualifiers

īSome standard abbreviations not supported

īUncovered sequence types

ÁError-prone format as it is designed to be both human and 

computer readable:

īRelative ease of creating a sequence listing with a non-dedicated 

software

īMistakes difficult to detect

īOffices spend a lot of time and effort to correct the data

īPublic database providers otherwise drop the information

Drawbacks of Standard ST.25 é 
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Adoption of new standard ST.26

October 2010

Committee on WIPO 

Standards (CWS) created 

Sequence Listing Task 

Force

March 2016

CWS 4th session

Adoption of WIPO 

Standard ST.26 

June 2017

CWS 5th session

Agreement on big-bang scenario: all 

Offices transition at the same date taking 

the international filing date as the 

reference date

1 July 2022

Entry into force of 

WIPO Standard

ST.26 
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Big Bang scenario

ÁFirst filing at the EPO after 1 July 2022:

ST.26 compliant sequence listing must be filed

ÁA PCT application filed at RO/EP after July 2022 claiming priority 

from an application filed in 2021 with a ST.25 sequence listing:

a ST.26 compliant sequence listing has to be filed

ÁA PCT application filed prior to 1 July 2022 but entering the 

European phase after 1 July 2022:

as the reference date for the application of WIPO Standard ST.26 is 

the international filing date, WIPO Standard ST.25 will continue to 

apply for those applications.

Entry into force and scope of application
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WIPO Standard ST.26é What does it look like?

XML sequence listing format

General part Sequence part

Based on 

INSCD



European Patent Office 38

ÁUniversality 

īCommon format for patent and non-patent communities

īA single sequence listing acceptable in most cases for all patent 

filing procedures: PCT & national filings

ÁRobustness and flexibility:

īThe syntax of WIPO Standard ST.26 provided by the DTD is more

precise and easier to verify by means of automatic tools

īSearch is facilitated

īAllows for easy exchange of data and incorporation of the 

sequences in electronic databases.

Advantages of WIPO Standard ST.26
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ÁAmendments of the PCT legal framework

īPCT Rules 5, 12, 13ter, 19.4 et 49  

īSections 204, 207, 298, 313, 332, 333, 335 (new), 405, 513, 610, 

707 of the PCT Administrative Instructions

īNew Annex C : instructions relating to the presentation of sequence 

listing in PCT applications

īNew PCT forms

ÁEntry into force: 1 July 2022

ÁMain amendments concern:

īPaper filing (paper and image format)

īThe handling of free text and its translation

Modifications of the PCT Regulations and

Administrative Instructions
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ÁSequence listings filed on paper or image format are not standard 

compliant.

ÁThe only standard-compliant electronic format is XML. 

ÁHowever, non-compliance with WIPO Standard ST.26 does not 

prevent the obtention of an international filing date.

Á2 scenarios which are NOT recommended

īScenario A: filing a sequence listing that is not

in ST.26 XML format. 

īScenario B: filing two versions of the sequence listing

(image format + ST.26 on the date of filing). 

Paper filings & Standard ST.26 (1/3)

Rule 89bis.1 PCT
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Scenario A: the sequence listing filed with the IA is not in XML 

format

ÁRO/EP will:

īconvert the file ex officio in the format of the main part of the 

description 

īask the applicant for confirmation that the converted file is to be 

considered part of the IA and pay any applicable page fee. 

ÁThe ISA/EP will invite the applicant to:

īfurnish a standard-compliant sequence listing for the purposes of the 

international search (it will not be part of the IA)

īpay the late furnishing fee within 1 month from the date of the 

invitation.

īprovide statement that the ST.26 sequence listing does not go 

beyond the disclosure of the application as filed.

Paper filings & Standard ST.26 (2/3)

PCT Rule 13ter.1(a) PCT

PCT AIs, Annex C, paragraph 26
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Scenario B: 

ST.26 compliant sequence listing + non-compliant sequence listing 
filed with the international application

The ST.26 sequence listing filed on the date of filing is always part of the 

international application (i.e. not considered furnished only for the 
purposes of the international search). 

The non-compliant sequence listing will be converted ex officio by RO/EP 
in the format of the main part of the description. RO/EP will ask the 
applicant to confirm that it is to be considered part of the IA and to pay the 

corresponding page fees. 

Paper filings & Standard ST.26 (3/3)
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ÁAmendment of PCT Rule 5.2(b): it is not necessary anymore to repeat the free 

text in the main body of the description.

ÁNew PCT Rule 12.1(d): receiving Offices may permit the language-dependent 

free text to be filled in more than one language in the same sequence listing. 

Translation of free text in a sequence listing (1/3)
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ÁObjective of the reform: simplify the procedure to file translations

in the international phase as well as in the subsequent national/ 

regional phases.

ÁLimitation due to the XML ST.26 structure: only 2 languages are 

possible (English + another language)

E.g.: an applicant can file its application in EN with RO/EP with a 

sequence listing containing both the original EN free text and a 

translation in Chinese.

ÁStandard ST.26 provides for a field to indicate the language which is 

considered to be the original version.

ÁIf a translation of the language-dependent free text is not present in 

the sequence listing on the international filing date and is required,

it must be presented in a new sequence listing.

Translation of free text in a sequence listing (2/3)

PCT Administrative Instructions,

Annex C, para 18-19
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ÁNew PCT Rule 49.5 a-bis):

ÁObjective: encourage the filing of free text in EN.

ÁEntry into the European phase: no translation of the free text is 

required where the free text is in EN (even if the language of 

proceedings is FR or DE).

ÁSimilar approach adopted by many designated Offices.

Translation of free text in a sequence listing (3/3)
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RO/EP ST.25 Standard ST.26 Standard

Software to create 

compliant sequence 

listing

Bissap (recommended) WIPO Sequence (recommended)

Format Text format (TXT) XML

Filing of sequence 

listings in paper or 

image format

Paper filing = compliant if the 

remaining part of the IA is filed on 

paper.

PDF filing = compliant but is 

taken into account for the 

calculation of the page fee (as part 

of the international filing fee)

Filing of a sequence listing in 

paper or image format is non-

compliant but does not prevent the 

accordance of an international filing 

date.

Taken into account for the calculation 

of the page fee

Filing of a sequence 

listing for the purposes 

of the international 

search

Possible on the international filing 

date

If filed on the international filing date, 

the ST.26 sequence listing is 

automatically considered part of the 

disclosure.

Free text Must be included in the main part 

of the description in the language 

thereof.

Possibility to file a sequence listing 

containing two versions of the free 

text (e.g. EN + FR).
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ÁEPO intends to apply ST.26 in its procedures, both as DO and

Euro-Direct

ÁImplementation principle: changes to the extent that are necessitated 

by the new standard. User-friendly approach.

ÁNo changes to EPC Implementing Regulations

ST.26 at the EPO as DO

Decision of the President dated 

9 December 2021 ïOJ 2021, 

A96

Notice from the EPO dated 9 

December 2021 ïOJ 2021, 

A97
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ÁMain principles ī big-bang transition

īApplies to any application with filing date on or after 01.07.2022

īThis includes divisional applications filed on or after 01.07.2022

īApplications with a filing date before 01.07.2022 continue under ST.25

ÁStrong recommendation to use WIPO SEQUENCE software

ÁInvitation to submit a standard-compliant sequence listings, if none

on file

ÁIf sequence listing is available to EPO from international phase, no need 

to resubmit

ST.26 at the EPO as DO

Rule 30(3) EPC
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ÁPDF, paper or TXT sequence listings are not-standard compliant

ÁFiling by reference is possible under Rule 40(1)(c) EPC

ÁFor divisionals, it is possible to copy the sequence listing for search 

purposes from the parent application

ÁAnnex VII of ST. 26 give guidance on how to avoid adding subject-

matter when converting a sequence listing from ST. 25 to ST. 26.

ÁNeed for translation should be reduced 

īST.26 allows for multiple languages in the same file

īRequirement to repeat the free text in the main body of the 

description has been deleted from PCT (Rule 5(2)(b) PCT)

ST.26 at the EPO as DO
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I file an international application on 2 July 2022 which discloses 

biological sequences and claims priority from a UK application filed on 
25 July 2021.

Question

Do I have to file a ST.26 sequence listing?
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The PCT membership agreed on a big-bang scenario (all Offices 

transition at the same date) taking the international filing date as the 
reference date.

The priority date is irrelevant to determine the scope of application of 

WIPO Standard ST.26.

Answer
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I have filed my PCT application with Spanish Patent Office as receiving 

Office containing a sequence listing with free text in Spanish.

Question

Is it sufficient to translate that free text in the main part of the description 

in an official EPO language?
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You must refile a complete new sequence listing with the free text 

translated in one of the EPO official languages, for the purposes of 
search.

The EPO recommends that applicants input from the start a version of 
the free text in English upon filing their international application, if 

allowed by the receiving Office. The EPO as receiving Office will accept 
sequence listings with two versions of free text.

Answer
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1 July 2022

ÁPCT Direct service

ÁCentralised Fee Payment services
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Á... a solid basis for proper and early decision-making

Á... a way to arrive at patentable subject-matter before publication

Á... a way to quickly get patents in other jurisdictions

Á... a cost-effective procedure

If you are interested in é



European Patent Office 56

ÁYou file a 1st filing application searched by EPO

īEPO issues search report and written opinion within 6 months

ÁYou file a PCT application with EPO as International Searching 

Authority claiming priority from the 1st filing application

ÁYou amend your PCT application in response to the search report 

and opinion established by the EPO for the 1st filing

ÁEPO establishes a new search report and written opinion based on 

your reply letter and addressing the points raised by you!

é then PCT Direct might be the answer! How?

PCT Direct
Letter accompanying

your 2nd filing
PCT Direct
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A reply to the search opinion for the 1st filing

e.g. remarks or rebuttals regarding specific objections

An explanation of amendments and their significance

May include marked-up copies for improved clarity

An indication of subject-matter of particular interest

Is there something you want the examiner to focus on?

What is a PCT Direct letter?
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PCT Direct timeline
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Export your invention all over the world

with PPH


